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UCHENA J:  The plaintiff entered into two agreements of sale with the now deceased George Parafin Chibindi.


The first agreement was entered into on the 16th of June 2000.  In that agreement the parties deliberately agreed to cheat the treasury by agreeing on a purchase price of $800 000.00 and understated the developments on the property.  They agreed to state that the property only had a cottage when in truth the property had a main house and two cottages.  The plaintiff told the court that they did this to ensure the seller would not pay capital gains tax.  He said he did not at that stage realise he would benefit from the deception.  He now however appreciates that he was to benefit by paying reduced stamp duty.


The second agreement was entered into on the 25th June 2000.  It now had the price of $4 500 000.00 and the correct description of the property.  It was meant for the parties’ benefit and would not be disclosed to conveyancers and the treasury. It was entered into for the benefit of the parties to correct the deceptive information they had put in the first agreement.


The deceased died before the property was transferred into the plaintiff’s name.  The plaintiff had by then paid $3 000 000.00 into the deceased’s account.  The deceased had given him the property’s title deeds for transfer purposes.  The conveyancers were then processing the transfer.


The late George Parafin Chibindi’s son Shephard Chibindi giving evidence for the defendant told the court that after the burial of the deceased he discovered the agreements of sale of their father’s property.  He became suspicious because the two agreements had different purchases price for the same property.  The agreements were by the same parties.  The other agreement was for $800 000.00 and states the property only had a cottage.  The other was for $4 500 000.00 and gave the correct description of the developments on the property.  He instructed the defendant to stop the transfer.  The family subsequently appointed the defendant executor of the deceased’s estate.


The defendant is being sued in his capacity as the executor of the Estate of the late George Parafin Chibindi.  He in that capacity declined to pass transfer to the plaintiff.  The plaintiff’s claim is for an order compelling the defendant to transfer the rights, title and interest in Lot 1 of Stand 35 of Prospect to him.


The facts of this case are common cause.  The issue between the parties is whether any of the two agreements is enforceable.


The plaintiff’s counsel submitted that the agreement of the 16th January 2000 is tainted with illegality but that of the 25th June 2000 is not and can be enforced.


The defendant’s counsel on the other hand submitted that both agreements are tainted with illegality and cannot be enforced.


The agreements in my view are a continuation of the plan to deceive the treasury,  the first agreement was entered into for the purpose of enabling the seller to avoid paying capital gains tax.  It had a false purchase price and a false declaration on improvements.  It was on this agreement that both the seller and purchaser made their declarations using incorrect information when each of them was aware of the correct position as per the second agreement dated 25 June 2000.  They both intentionally concealed the existence of the second agreement from the conveyancers.  The two agreements would if the parties had succeeded in this deception enabled them to cheat the treasury and benefit themselves by paying lower stamp duty fees and not paying capital gains tax.  To achieve this both agreements were required.  The first for registration purposes and to deceive the treasury.  The second as security for the deceiving parties in case one of them was tempted to turn against the other and enforce the first agreement to the disadvantage of the other.


I am therefore satisfied that both agreements are tainted with illegality.  They were both entered into for the purpose of deceiving the treasury.


I now have to determine whether the par delictum rule can be relaxed in this case as was submitted by Mr Phillips.


In this case I do not think the par delictum rule is relevant as the plaintiff is not claiming the return of his $3 000 000.00 due to the unenforciability of the contract.  He is merely claiming the transfer of the property on the basis of the second contract which he believes is not tainted by the illegality.  I have already found that it is tainted.  I also have no hesitation in finding that the plaintiff and the deceased George Parafin Chibindi are and were in equal guilt.


The purpose of the par delictum rule is to prevent a party who has acted disgracefully by making performance in an illegal contract from recovering such perfomance.  In the present case all the plaintiff sued for is the transfer of the property.  He therefore can not rely on the relaxation of the par delictum rule as his claim is not for the return of the purchase price but transfer of the property.


As the transfer is based on an illegal contract it can not be enforced and that should be the end of the matter.


Mr Phillips in his address relied on the cases of Dube v Khumalo 1986(2)ZLR 103 SC,  Young v Van Rensburg 1991(2) ZLR 149 and Nyamweda v Georges 1988(2) ZLR 422.


All these cases involved the issue of unjust enrichment.  They did not deal with the enforcement of one of the tainted contracts.


In the case of Dube Supra the claim was for the transfer of a house from the defendant to the plaintiff long after the fraud against the Municipality of Bulawayo had achieved its purpose.  The plaintiff had paid for the house while the defendant had not paid anything.  She had been used by the plaintiff to avoid the Municipality refusing to sell a second house to him as he already had another house.  The plaintiff’s claim was for the registration of the house in his name.  He was not enforcing the illegal contract but claiming the house acquired through the illegal contract back to him.  The house had been registered in the defendant’s name as a result of the deception.


In the case of Young Supra what was to be enforced was a contract not related to the one tainted with illegality but involving the farm purchased through what was believed to be an illegal contract.


In the case of Nyamweda Supra the claim was for the return of the house which had been registered in the name of his mistress from the mistress to himself. He had registered the house in the name of the mistress as he already had a bond with CABS Buillding Society and could not get another bond.  The deception against CABS had already succeeded.  The bond had been granted to the mistress and the house was acquired.  The par delictum rule was relaxed to avoid the unjust enrichment of the mistress who had not paid anything for the house.


In cases of illegal contracts, one has to start by considering the plaintiff’s claim.  If the claim is for the enforcement of the illegal contract itself then the ex turpi causa non aritur actio applies.  The rule is that an illegal agreement which has not yet been performed, either in whole or in part will not be enforced by the courts.  In the instant case the illegal agreements were discovered before they were performed in whole.  The court can not assist the plaintiff by enforcing the illegal agreement entered into as part of the contracting parties’ criminal conduct.  This rule is absolute and that should be the end of the matter.


The next consideration is whether plaintiff is claiming the return of performance disgracefully tendered pursuant to an illegal contract.  In such a case the in pari delicto potior est conditio possidentis rule applies.  It is founded on considerations of public policy that he who has acted disgracefully by making performance pursuant to an illegal contract should not be allowed to recover such performance.  It follows that where a party to an unlawful agreement has performed but performance by him was not disgraceful, he can recover that which he has performed from the other party.


The par delictum rule therefore only applies to actions based on unjustified enrichment where the parties are not equally guilty.


In the instant case the par delictum rule does not apply because the plaintiff’s claim is for the enforcement of one of the contracts tainted with illegality.


In the case of Dube Supra, GUBBAY J A(as he then was) at p109 D-E said:

“There are two rules which are of general application.  The first is that an illegal agreement which has not yet been performed either in whole or in part, will never be enforced.  This rule is absolute and admits no exception. See Mathews v Rabinowiz 1948(2)SA 876(W) at 878;  York States Ltd v Wareham 1950(1) SA125(SR)(a)128.

It is expressed in the maxim ex turpi causa non oritur actio.  The second is expressed in another maxim in pari delicto potior est conditio possidentis, which may be translated as meaning “where the parties are equally in the wrong, he who is in possession will prevail.”  The effect of this rule is that where something has been delivered pursuant to an illegal agreement the loss lies where it falls.  The objective of the rule is to discourage illegality by denying judicial assistance to persons who part with money, goods or incorporal rights, in furtherance of an illegal transaction.  But in suitable cases the courts will relax the par delictum rule and order restitution to be made.  They will do so in order to prevent injustice on the basis that public policy should take into account the doing of simple justice between man and man. (emphasis added)


Assuming I am mistaken in my finding and the par delictum rule applies I am persuaded by Mr Machingambi’s submission that since the illegal agreement was aimed at cheating the treasury the relaxation of the par delictum rule is not applicable as section 44 of the Stamp Duties Act [Chapter 23:09] provides that such an agreement shall be void.


Section 44 of the Stamp Duties Act [Chapter 23:09] (the Act) provides as follows:

“Every contract, agreement or undertaking made for the purpose of evading, defeating or frustrating the requirements of this Act as to the stamping of instruments, or with a view to precluding objection or injury relative to the due stamping of any instrument shall be void.”

This case falls within the provisions of Section 44 as the parties’ illegal agreement was aimed at evading, defeating or frustrating the requirements of the Act.  The provisions make such an agreement void.  There are no exceptions under the Act similar to those under common law. 

Once the case falls under the statutory provisions of an Act the common law exceptions become inapplicable.  I would therefore again find that the plaintiff’s claim for transfer should fail as the agreements he entered into with the deceased are rendered void by the provisions of Section 44 of the Act.

The plaintiff’s claim is therefore dismissed with costs.
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